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DIGEST

1. Protest that pre-award source approval was not required
and thus that agency improperly rejected protester's
proposal because protester was not an approved source 1is
denied where the solicitation clearly contemplates that the
award would be made to an approved source,

2. Protest that agency improperly rejected protester's
proposal because protester was not an approved source is
denied where the agency's needs became urgent and the agency
reasonably determined that it could not delay the
procurement until the protester received source approval.

DECISION

Texstar, Inc. protests the award of a contract to Llamas
Plastics Inc. under request for proposals (RFP) No. N00383-
89-R-2081, issued by the Department of the Navy for
windscreens for the T-2 aircraft.

We deny the protest.
BACKGROUND

The windscreens, which are installed forward of the aircraft
cockpit, are designed to fit the aerodynamic contours of the
T-2. They are considered flight critical items because a
failure of the screen during operation of the aircraft could
significantly endanger flight safety. Consequently, only
sources that have obtained source approval from the Naval
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Air Systems Command engineering aivision are consiaerea
eligible to proviade the windscreens.

On May 18, 1989, the agency issuea two RFPs, one for left
siage winascreens for the aircraft ana one for right side
windscreens. The RFPs were issued to Llamas ana Rockwell
International Corp., the only two approved sources for the
winascreens, on the basis that these were the only respon-
sible sources available to proviae the windscreens ana no
other type of supplies would satisfy the Navy's require-
ments. The RFPs required aelivery of two first article test
units within 225 aays after the aate of contract awara ana
production units within 565 days after the aate of contract
awara,

After the solicitations were issued, several firms which
were not approved sources expressed an interest in
submitting proposals. In response, the contracting officer
investigated whether technical drawings of the items were
available ana learnea that the available aata were suffi-
cient to permit firms experienced in the manufacture of
similar aircraft parts to seek source approval.

Subsequently, the requirements were consolidatea into one
solicitation, which was synopsizea in the Commerce Business
Daily (CBD) on August 31. The synopsis notifiea potential
offerors that the windscreen is a flight critical item that
requires source approval prior to award. The synopsis
further aavisea that the awara would not necessarily be
adelayea penaing approval of a new source and that if
evaluation of a source approval request coula not be
processed in time to meet the loyistics support require-
ments, awara woula be made to a currently approvea source.

On February 26, 1990, amenament No. 2 to the RFP was
issuea, which, among other things, aadea the following
clause: ’

"The time requirea for approval of a new supplier
is often such that awara cannot be delayea penaing
approval of a new source. Any offeror not
currently approvea by the Navy woula be requirea
to submit aata showing prior satisfactory
proauction of the same or similar items, test data
indicating that the offeror's product can meet
service operating requirements or other pertinent
data concerning the offeror's qualifications to
produce the requirea item, in oraer to be
considerea for possible source approval. A
complete description of source approval proceaures
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to be followea 1is containeda in ASO's 'Source
Approval Information' booklet. . . .“

"please note that awara of this requirement may
continue based on fleet logistics support needs.
If evaluation of a source approval request,
submittea hereunaer, cannot be processeda in time
to meet logistics support requirements, or if
potential acquisition savings do not justify such
evaluation, award may be made to a currently
approvea source."

By April 9, the closing aate for the receipt of initial
offers establishea by amendment No. 3, Llamas ana three
unapproved services, incluaing Texstar, submittea proposals.
Earlier, on April 4, Texstar had submittea a source approval
request ana the requirea documentation, which was forwaraea
for approval. On April 23, the contracting officer was
informed by the agency's source aevelopment Jroup that it
woula take approximately 180 days to review the source
approval request ana dgrant Texstar source approval status.
The contracting officer then determinea that given projectea
fleet support requirements, the neea for the winascreens haa
become urgent ana award could not be delayea until Texstar
obtainea source approval. On May 23, the Navy informed
Texstar that its proposal had been rejected because fleet
support needs coula not be delayed while Texstar's source
approval request was undergoing evaluation. The contract
was awaradea to Llamas on the same date.

SOURCE APPROVAL REQUIREMENT

Texstar complains that the RFP did not require pre-awara
source approval and thus the failure to be an approved
source was not a valia basis on which to reject Texstar's
proposal. To the contrary, arques Texstar, amendament No. 2
anticipates award to a nonapproved source ana lists three
alternative means for a nonapproved source to become
eligible for awara: (1) prior satisfactory performance on
the same or a similar item; (2) submission of test aata
inaicating the offeror can meet service operating require-
ments; ana (3) provision of other pertinent aata concerning
qualifications to produce the requirea item. Texstar
further asserts that since the solicitation aoces not
require pre-awara source approval, the agency cannot rely on
the CBD notice, which did specifically refer to source
approval, to justify requiring awara to an approvea source,
In fact, reasons Texstar, since the CBD notice shows that
the Navy knows how to clearly state that pre-awara approval
is required ana since the Navy includea the language of the
CBD notice in amenament No. 2, with the exception of the
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reference to pre-awara source approval, the change from the
CBD notice to the solicitation clearly demonstrates that the
Navy aeliberately chose to change the terms of the
solicitation so that pre-awara approval was not requirea.

Finally, Texstar notes that the Navy states it will take

180 aays for Texstar to obtain source approval. Texstar
complains that because 180 days aia not pass between
February 26, 1990, the date amenament No., 2 was 1issued, ana
May 23, the aate Texstar was notifiea of awara to Llamas,
the Navy violatea 10 U.S.C. § 2319 (1988), because it failed
to give Texstar an adequate opportunity to gqualify for
award.

In response, the Navy asserts that Texstar is chargea with
constructive notice from the CBD synopsis that pre-awara
source approval is requirea., 1In any case, arqgues the Navy,
while amenament No. 2 dia not explicitly state that pre-
award source approval is requirea, the first sentence of the
seconda paragraph of amenament No. 2--"the time required for
approval of a new supplier is often such that award cannot
be aelayed pending approval of a new source"--read in
conjunction with the last sentence--"if evaluation of a
source approval request, submitted hereunder, cannot be
processed in time to meet logistics support requirements

. « . award may be maae to a currently approved
source"--clearly inaicates that only an approved source
coula receive the contract awara.

We aisagree with Texstar's assertion that the solicitation
contemplates award to a nonapproved source; rather, we fina
that the solicitation proviaes for awara to a source that is
not approved at the time it submits its proposal, but
receives approval before the contract is awaraea. The last
sentence of the second paragraph of amenament No., 2--"if
evaluation of a source approval request, submittea
hereunaer, cannot be processed in time to meet logistics
support requirements . . . award may be made to a currently
approvea source"--clearly inaicates that a nonapproved
source might submit a proposal and a source approval
request, but woula not receive an award unless it receivea
source approval before the awara was made. Further, the
language of amenament No. 2 which Texstar cites as
inadaicating that a contractor can qualify for awara without
obtaining source approval--"any offeror not currently
approvea by the Navy woula be requirea to submit aata
showing prior satisfactory production of the same or
similar item, test data inaicating that the offeror's
proauct can meet service operating requirements, or other
pertinent aata concerning the offeror's qualifications to
proauce the requirea item"--is qualifiea by the phrase, "in
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oraer to be considerea for possible source approval."
(Emphasis aadea.) Thus, the three alternatives are listea
only as possible means of obtaining source approval, not as
means to become eligible for awarad without obtaining source
approval.

Finally, insofar as Texstar argues that the Navy violatea
the statutory requirement to give Texstar an aaegquate
opportunity to become qualifiea, unaer 10 U.S.C.

§ 2319(c}(3) a potential offeror may not be deniea the
opportunity to submit ana have consiaerea an offeror for a
contract if the offeror can demonstrate that its product
meets or can meet the approval standards before the aate for
awara. The agency, however, is not requirea to delay a
procurement in oraer to proviae a potential offeror an
opportunity to demonstrate its ability to become approvea.
10 U.S.C. § 2319(c)(4). Thus, here, where the Navy
determinea that it neeaded to make an immediate awara because
its requirements were urgent, the Navy's failure to delay
the procurement by 180 aays while Texstar unaerwent source
approval was not a violation of the statute, See Aircraft
Instruments Co., B-233609, Mar. 6, 1989, 89-1 CpPD ¢ 241. 1In
this regarad, we note that while the procurement with the
source approval requirement was synopsized in the CBD on
August 31, 1989, Texstar aid not submit a source approval
request until April 1990. Texstar therefore substantially
contributea to its failure to obtain source approval in time
for the awara. See Kitco, Inc.,, B-232363, Dec. 5, 1988,
88-2 CPD { 559.

URGENCY DETERMINATION

Texstar asserts that even if pre-awara source approval was
requirea by the solicitation, the Navy was not justifiea in
awaraing the contract to Llamas on the basis of urgency.

The Navy states that the urgency which requirea awara to an
approvea source aid not exist at the time the initial
solicitations were issuea but arose as a result of the
delays which followea the Navy's attempt to promote
competition., The Navy reports that at the time of awara
the contracting officer was aavisea that there was an
urgent need for the winascreens; specifically, the current
stock was aepletea, there was an increase in ademand because
the T-2s were undergoing repair, and work stoppages on the
overhaul of T-2 aircraft woula occur within 4 months of the
adate the contract was awardea, No relief was expectea until
deliveries were made under the current contract, 565 aays
from the aate the contract was awarded, at which time there
woula be a substantial aeficit of windscreens,
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Concerning the left siae winascreen, as of the quarter
ending June 30, there woula be a deficit of seven wina-
screens. 1In aaaition, there were six quarters until
December 1991, when aelivery unaer the contract was
expected, and the Navy had a requirement for 15 left side
winascreens per quarter for a total of 90. Thus, by
December 1991, there would be a deficit of 97 left side
winascreens. If the procurement were delayed by an
adaitional 180 aays (or 2 quarters) while Texstar was
obtaining source approval, this adeficit woula increase to
127 left side windscreens,

Concerning the right side windscreen, as of the quarter
ending June 30, there was a deficit of 41 windscreens. 1In
aadition, there was a requirement for 16 winascreens per
quarter so that by December 31 there would be a deficit of
137 windscreens (6 quarters times 16 per quarter plus 41).
If the procurement were aelayed by an adaitional 180 aays
while Texstar obtainea source approval, the ageficit woula
increase to 169 right siae windscreens.,

Texstar first argues that the fact that the Navy never
executea a justification ana approval to limit competition
on the basis of urgency shows that the Navy aia not have an
urgent neea for the windscreens. Texstar further argues
that any urgency that does exist is the result of the Navy's
aecision not to require aelivery until 565 days after
contract award; Texstar asserts that it coula prodauce the
first production unit within 6 weeks after first article
approval, Texstar also argues that if there is an urgent
needa for the windscreens, the Navy should only have awardea
a contract for the minimum number of windscreens that are
urgently needea,

In our view, the recora supports the Navy's finaing of
urgency. First, while, as Texstar argues, the Navy dia not
execute a justification ana approval to awara the contract
on the basis of urgency, we fina that the Navy's failure to
Ao so does not inaicate that no urgency existed. When a
procuring agency awards a contract without providing for
full ana open competition, the contracting officer must
execute a written justification of its reasons for doing so.
Federal Acquisition Regulation (FAR) § 6.303.1. The
contracting officer also must obtain approval for the
acquisition from the appropriate agency official. FAR

§§ 6.303-1, 6.304. Where, as here, the contract is for an
amount between $1 million ana $10 million, the justification
must be approvea by the heaa of the procuring agency or his
aesignee. FAR § 6.304(a)(3). When the contract is for an
amount between $100,000 ana $1 million the justification
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must be approved by the competition advocate,
FAR § 6.304(a)(2).

The Navy initially executea two justifications--one for the
left siae ana one for the right siae procurements--on the
basis that only the approved sources haa the necessary aata
to meet the agency's neeas. These justifications were
approved by the competition aavocate because when the
requirement was issueda as two solicitations, it was antic-
ipatea that the cost of each woula be less than $1 million.
When the neea later became urgent, the contracting officer
dia not execute a new justification; insteaa, he annotated
the ola justification to note that Texstar coula not be
awardea the contract because it was not yet an approvea
source. This annotateda justification was then signea again
by the competition aavocate. While we agree that a new
justification should have been executed ana submittea for
approval at a level above the competition advocate, we ao
not think that this is a sufficient basis on which to
sustain the protest. The Navy aid attempt to comply with
the requirement by annotating the old justification, ana, in
any case, when the basis for limiting competition is
urgent, the justification can be executea after awara,
although it should be aone within a reasonable time. Alliea
Signal, Inc., Garrett Research, B-228591, Feb. 25, 1988,
88-1 CPD ¢4 193. Accordingly, the Navy shoula now execute a
proper justification.

To the extent that Texstar argues that the Navy should only
procure the minimum number of windscreens requirea to meet
its urgent needs, the Navy reports that it neeas all the
windscreens it has oraered. Given the projectea aeficit of
winascreens, we have no basis on which to question the
Navy's conclusion in this regard. We do expect, however,
that the Navy will continue to process Texstar's source
approval request and, if Texstar obtains source approval,
not exercise the option in Llamas' contract, '

Finally, even if, as Texstar suggests, the Navy shortenea
the time for the delivery of production units, the Navy
would not be requirea to aelay procuring the windscreens
until Texstar received source approval. The Navy still
woulda have a deficit of winascreens and would require

180 adays to grant Texstar source approval status. Thus, it
would still take Texstar 180 aays longer than the approvea
source before it coulda deliver proauction units,

TEXSTAR'S ABILITY TO MEET DELIVERY REQUIREMENTS

Texstar argues that even if it properly was requirea to
obtain source approval, it could meet the Navy's delivery
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scheaule, First, aryues Texstar, according to Department of
Defense Feaeral Acquisition Regulation Supplement (DFARS)
Supplement No. 6, source approval shoula be completea in

60 days, not 180. Thus, reasons Texstar, it shoula have
receivea approval by June 3, within 60 days after April 4,
the aate it submittea its source approval request. Texstar
further notes that it submittea a prior source approval
request in 1987 which was deniea because of incomplete aqata.
Texstar notes that the agency aia a site survey in conjunc-
tion with the prior approval request ana issuea a trip
report finding Texstar qualifiea ana that this shoula
shorten the time for it to become an approvea source now.

Finally, Texstar argues there is no basis for the Navy to
conclude that an award to Texstar woula aelay the procure-
ment by 180 aays. Texstar asserts that the aeliverable
perioas unaer the solicitation--225 aays for aelivery of
first article units ana 565 aays for aelivery of proauction
units--coula run concurrently with the 180-day source
approval perioa, According to Texstar, it coula deliver the
first article within 225 aays after contract award, or

45 aays after source approval was granted., As an alterna-
tive, Texstar argues that the first article testing ana the

source approval requirements are_ indepenaent ana thus that
it coula deliver the first article units and then obtain

source approval.

We fina that the Navy reasonably decidea that Texstar coula
not obtain source approval in time to meet the aelivery
scheaule, First, contrary to Texstar's contention, DFARS
Supplement No. 6, which establishes the Department of
Defense Spare Parts Breakout Program and provides uniform
policies ana proceaures for management of the program, does
not require that source approval requests be completea in 60
days; rather, it simply proviades as follows:

"A firm must clearly aemonstrate, normally at its
own expense, that it can satisfy the Government's
requirements. The Government shall make a
vigorous effort to expedite its evaluation of such
demonstration and to furnish a decision to the
demonstrating firm within a reasonable perioa of
time. If a resolution cannot be maae within

60 aays, the offeror must be aavised of the
status of the request ana be proviaded with a good
faith estimate of the aate the evaluation will be
completed.”

Thus, the Navy was not requirea to grant Texstar source
approval in 60 days. As required by DFARS Supplement
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No. 6, the Navy did give Texstar notice of the aate when it
expected the evaluation to be completea.

Secona, the supject of the trip report on which Texstar
relies was a site survey that the Navy conductea of
Texstar's facilities in October 1988. The Navy explains
that the purpose of a site survey is to aetermine if the
surveyeda vendor is qualifiea to become a qualified source,
not to grant a venaor source approval, The vendor still
must submit a source approval request ana obtain engineering
source approval. Thus, the trip report aid not give Texstar
approveqa source status, but only established that Texstar
was qualifiea to become an approved source.

Thira, we see no basis to conclude that because Texstar haa
previously submittea a source approval request, it now
shoula take the Navy less than 180 days to approve Texstar.
Texstar's initial source approval request, submitted in
March 1987, was not considered because Texstar aia not
submit a complete package., Accordingly, the fact that
Texstar submitted that request will not speea up the current
source approval request.

Finally, insofar as Texstar asserts that it coula provide a
first article unit within the requirea 225 aays after
contract award even if it took the Navy 180 days to grant
Texstar source approval status, or that it coula submit a
first article unit before it obtains source approval, the
Navy is unaer no obligation to accept the risk that Texstar
will obtain source approval and deliver the windscreens on
time. Howmet Corp., B-232421, Nov. 28, 1988, 88-2 CPD

¥ 520. :

Given that the recora supports the Navy's urgent neea for ‘
the winascreens and its determination that Texstar coula not
meet the requirea aelivery schedule due to the time ana risk
involvea in obtaining source approval, we see no basis on
which to question the awara to Llamas, the only approved
source that submittea a proposal.

The protest is denied,

»’,

James F. Hinchman
General Counsel
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